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STATEMENT OF ISSUE PRESENTED 


STALL EN. Se 


1, Whether there was sufficient independent corroborating 


evidence of the appellant's 4dentity on which to sustain @ convic= 
tion of the charges, including rape, where there was conflicting 
testimony as to the appellant's whereabouts at the time of the 

| 


alleged crime. 


| 
This case has not previously been before this Court under 


this or similar title.- pperencE TO RULINGS. - + + = .None 
STATEMENT OF THE CASE 

The complainant testified that on the night in question, 
November 7, 1968, she had been attending classes at the Federal 
City College and took a bus home about 9:00 P.M., which was a 
Thursday night (Tr. 55). It was raining that night when she left 
school (Tr. 56) and it was a dark night. The complaining witness 
alighted from the bus at the corner of 12th and Monroe Streets, NE.» 
and went into Miles Long Sandwich Shop at the northwest corner of 
said intersection. Thereafter, the complaining witness came out 
of the sandwich shop, which was the only store open, and crossed 
the street to the southwest side of the intersection, and thereafter 
crossed the street and headed eastward on Monroe Street. 

As the complaining witness walked east on the street, she 
observed an individual approaching her about fifty feet away and 
walking toward her (Tr. 61). 

From the Government's exhibit, identified as Exhibit 11, it 
appears that in the 1200 block of Monroe Street there is a firehouse 


along the western end of the block and a vacant lot located east of 


the firehouse with a set of stairs leading up to the lot (Tr. 61). 
The complaining witness testified that, as she walked along, the 
assailant came by, or a little below, the steps leading into the 
vacant lot in the block and walked beside her and put a knife to 
her throat (Tr. 62) and put his left arm around her. 

The complaining witness testified that she didn’t have a 
chance to see him while walking beside hin, put only his profile 
(Tr, 48, 64). The complaining witness and the individual walked 


up the steps by the vacant lot into the vacant lot (Tr. 46) and then 


headed west on Lawrence Street back toward 12th Street, N.E., and 
thereafter walked through a parking lot of a Catholic school and church 
located in the block surrounded by 12th Street, N.E., and Monore and 
Lawrence Streets. Thereafter, the complaining witness and the indi- 
vidual who had accosted her crossed the middle of 12th Street, N.E., 
and headed toward the Southeast corner of 12th and Monroe Streets 

and crossed Monroe Street and walked along Monroe Street on the oppo- 
site side from where the steps and the firehouse were located and 
thereafter walked north on 13th Street for a couple of blocks until 
they reached a heavily wooded area or park, 

The complaining witness stated that there were no stores along 
the path of travel, but that it was strictly a residential neighbor- 
hood along which they walked (Tr. 65), and it was a very dark night. 
The complaining witness stated that she had a chance to see the face 
of this individual when she walked along 13th Street. As they walked 
north along 13th Street, N.E., the complaining witness stated that 


her assailant made her walk into this heavily wooded area which 


comprised a steep hill and was muddy (Tr. 69), and took her into 
the heavily wooded area at which point he had carnal knowledge of 
her, approximately 300 to 400 feet from where they had left the 
street (Tr. 70). 

The complaining witness said that she couldn't see very much 
in the wooded area from the light that came in from 13th Street, N.E., 
(Tr, 74). She further stated that she had never seen this indivi- 
dual before in her life (Tr. 66). The complaining witness stated 
that the individual stayed in this park or wooded area (Tr. 49), and 
she left the park and thereafter ran or went to the home of a woman 
that she knew (Tr. 78) several blocks away and informed this party 
that she had been raped, 

The Government put on evidence corroborating the corpus delicti 
4n the form of the complainant's testimony, medical testimony and 
the fact that the complaining witness reported the incident shortly 


thereafter, and the police were called, 


The day after the incident, the complainant went down to 


Police Headquarters and looked through two books of pictures fron 
which she identified the appellant and several weeks later picked 
him out of a lineup. 

There was testimony by one Daisy Orr (Tr. 140-141) that the 
appellant was living in the 300 block of 14th Street, S.E., on 
November 7, 1968, the night of the alleged incident, and that she 
saw him on the premises at approximately the time of the alleged 
4ncident. There was further testimony by one Joyce Orr (tr. 163) 


that the appellant was watching television at the time the inci- 
dent took place. There is further testimony by one Calvin Brigman 


(Tr, 178) that the appellant was at said premises at the time the 


sincident occurred, The appellant testified (Tr, 204) that he was 
at said premises on the night in question and did not go out that 


night. 


ARGUMENT 


It is submitted that the conviction of the appellant should 
be reversed on the grounds that there was a total lack of corrobo= 
ration of the appellant's identity in violation of the rigid corro= 
boration standard required in this jurisdiction, and particularly 
where there was a lack of adequate opportunity to observe the assail- 
ant and further in view of the fact that there was independent evie 
dence by a plurality of witnesses, as well as the appellant, placing 
him in the Southeast section of the city, whereas the alleged crime 
was taking place in a wooded section in the Northeast portion of 


the city. 


In Kidwell v, United States, 1912, 38 App.D.C. 566, 573, this 
| 


Court said: “We are aware that a conviction of this offense will be 
sustained upon the testimony of the injured party alone. But where 
the courts have so held, the circumstances surrounding the parties at 
the time were such as to point to the probable guilt of the accused, 
or, at least, corroborate indirectly the testimony of the prosecutrix,.” 

In the present case, the prosecutrix alleged that she departed 
from a carry-out store and saw her assailant walking along a dark 
street, namely a residential area, toward her, and that as he passed 
adjacent to her, he threw his left arm around her and placed a knife 
at her throat, Thereafter, the assailant and the prosecutrix walked 
up some steps and through a vacant lot and meandered through @ parking 
lot of a parochial school, again coming back near the street where 


she had first been apprehended, but crossing in the middle of the 


block and thereafter going across the street on the opposite side 
of the street from which a firehouse was located, The weather con- 
ditions were very adverse that night. The prosecutrix stated that 
4¢ had been reining and it was a dark night, herself, and due to 
the fact that her assailant held a knife at her throat, she had no 
chance to see him while he and she were making a circuitous route 
to the point where she was assaulted. 

The prosecutrix set the time of her alighting from the bus 
until she was taken into a wooded area on 13th Street as approxi- 
mately ten to fifteen minutes. 

The prosecutrix stated that they went up a steep incline 
which was muddy and hilly, and that her assailant took her into a 
wooded area approximately 300 to 400 feet from the street, and 
there was very little light shining into this isolated area from 
the residential street lights on 13th Street. The prosecutrix 
stated that she did get a better look at her assailant when they 
were walking down 13th Street, and she apparently got a front view 
of the assailant when she was being accosted. Nevertheless, it is 
apparent that under such adverse weather conditions, and in @ 
wooded area, that there would be virtually no adequate opportunity 
to observe her assailant and make a convincing identification. 


The rule stated in the Kidwell decision was again raised in 


v. United States, 1942, 77 U.S.App.D.C. 14, 17, 135 F.2d 633, 
636, Cert. Den. 1943, 318 U.Ss. 776, 63 S.Ct. 829, 87 L.Ed. 1145. 


cGuinn v, United States, 1951, 89 U.S AppeD.C. 197, 191 


See also, M 2 


F.2d 477. %In the Ewing case, this Court was asked to reverse the 


-6- 


Kidwell rule and to again look into the whole theory of the neces— 
sity for corroboration and to adopt a requirement of "direct corro= 
boration”, but the Court rejected such a suggestion since there is 
sometimes only the testimony of an eyewitness who is the victim. 
However, in the Ewing case, this Court held unequivocally that 
there must be circumstances and proof which tend to support the 
prosecutrix's story. 

It 1s submitted that, although the prosecutrix in the present 
case may have been the only eyewitness, and although her testimony 
may have been the only “direct evidence", the point is there was 
no other circumstantial or indirect evidence to corroborate the 
identity of the individual who accosted her because there was simply 
no basis for an adequate opportunity to observe the assailant, both 
due to his action of holding a knife at her throat and aue to the 
geographical and weather conditions and lighting conditions in the 
circumstances. 2 

In view of the fact that the circumstances of the case did 
not give an adequate opportunity to observe her assailant, it is 
submitted that there was indeed a lack of corroboration of the 
identity of the individual upon which to convict hin (See Allison 
v, United States, No. 21862, D.C.Cir. February 17, 1969) 

In Walker v, United States, 223 F. 2a 613, the Kidwell rule 
was followed, and the prosecutrix, as in the instant case, was the 


only one who gave direct testimony to the circumstances pefore the 


crime and to the details of its commission. However, at was pointed 


out in that case that she had an adequate opportunity to observe 
her assailant in that he came to her residence and told her her 
husband was in trouble, and she accompanied her assailant ona 
well-lighted streetcar for some thirty minutes before she was 


accosted, 


It is submitted in the present case such circumstances of 


observation are totally lacking, and independent evidence was sub- 
mitted placing the appellant in another part of the city at the 
time of the attack, 

Again, in Franklin v, United States, 330 F.2d 205 (1964), 
the rationale in Kidwell and in Ewing and in Walker were followed, 

In Franklin, the Government relied on the extrinsic evidence of show- 
ing that the victim was raped in an attempt to corroborate the iden- 
tification of the accused, and this Court would have none of that, 
stating on page 209 thereof: "But where, as here, the Government's 
own evidence shows that she was raped several times, merely showing 
that she was raped is no corroboration of an accused as one of the 
offenders,“ 

In United States v, Tyrone Terry, No. 22,547 (D.C.Cir., Janu- 
ary 14, 1970) on pages 11 and 12, the Court cited the rule followed 
Since Kidwell requiring a corroboration of identification by the com- 
plaining witness when it is based on inadequate opportunity to observe, 
In the Terry case this Court further pointed out that there could be 
@ relaxation of the normally rigid corroboration standards due to the 


fact that the accused placed himself in the vicinity where the victim 


was on a daily basis, and the victim had a chance to observe the 
defendant in broad daylight, and, further, no independent evidence 
was offered showing that he was not in the vicinity at the time of 


the alleged attack. 
CONCLUSION 


Appellant requests that this Court reverse the Triel Court 
4n view of the totality of the record above and particularly in 
view of the lack of corroboration of identification by the con= 
plaining witness because of a totally inadequate opportunity to 
observe the prosecutrix's assailant under the circumstances and 
the geographical and weather conditions prevailing at the time. 

Respectfully submitted, 


‘ Wr ‘ 
XY Gwmts 


Lawrence J. Winter, 
Attorney for Appellant 
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> 
Appellant was convicted of manslaughter after a 
jury trial where substantially undisputed evidence tended 
to show that the death was caused by an unintentional act 
rather than an intentional one. The critical issue at 
trial--indeed, the only issue contested by appellant—-was 
whether the Government proved the requisite mens rea for 


involuntary nanatanghtecte/ Appellant has contended in 


er 


The court also gave instructions in the usual form on 
second-degree murder and voluntary manslaughter. To the 
extent that it is permissible to infer intention to 
shoot a gun from the fact that a gun was fired, a ver- 
dict of voluntary manslaughter or murder would have been 
permissible in this case. However, this inference was 
the only evidence of intentional killing, and the sub- 
stantially undisputed testimony of the Government wit- 
nesses and appellant was that the shooting was accidental. 
Moreover, there was practically no evidence that appel- 
Zant acted in the heat of passion caused by adequate 
{cont. on page 2) 


his briefs and at oral argument that there were three dis- 


tinct errors in the jury instructions relating to this 

| 
issue: (1) that the standard of culpability was misstated 
as ordinary negligence rather than recklessness as the 


law requires; (2) that the burden of persuasion on the mens 


rea issue was misallocated by requiring appellant to prove 
| 


that his conduct was not negligent; and (3) that the 


| 
unlawful-act doctrine was misstated to require a verdict 


of guilty in the absence of any other fault if appellant 


were found guilty of carrying a pistol without a license. 


A division of this Court has affirmed the manslaughter 
conviction, but it is unclear from its opinion (set! out 
| 
1/ (cont. from page 1) 
| 

provocation, which would have reduced an intentional 
killing to manslaughter. Therefore, in returning a 
manslaughter verdict, it is almost certain that) the 
jury applied the involuntary manslaughter instructions 
rather than those on voluntary manslaughter. Under 
these circumstances, errors in the involuntary man- 
slaughter instructions may not be ignored on the theory 
that the verdict could possibly have been based on the 
voluntary theory. "It has long been settled that when a 
case is submitted to the jury on alternative theories the 
unconstitutionality of any of the theories requires that 
the conviction be set aside." Leary v- United States, 
395 U.S. 6, 31-32 (1969). See also Brotherhood of 
Carpenters v. United States, 330 U.S. 395, 408-09 (1947) 
(reversing because "the verdict might have resulted from 
the incorrect instruction" involving non-constitutional 
error). 


in the margane A) whether the Court holds the instructions 


complained of were not error or whether it holds the in- 
structions were erroneous but not "plain error." In 
either event, the decision conflicts with other recent 
decisions of this Court and/or deprives appellant of sub- 
stantial Fifth and Sixth Amendment rights. The constitu- 
tional issues raised here have not been briefed or argued 


before. 


I. THE STANDARD OF CULPABILITY ISSUE 
The jury was instructed that mere ordinary negli- 


gence was sufficient to establish the mens rea for 


2/ The errors urged upon this appeal from a conviction for 
manslaughter (22 D.C. Code § 2405) + all relate to as- 
serted deficiencies in the instructions given by the trial 
judge. None of these alleged shortcomings were brought 
to the attention of the trial court by appropriate objec- 
tion or request, see Rule 52(b), FED.R. CRIM. P., and we 
are not disposed on this record to regard them as con- 
stituting "plain error" necessitating reversal in the 
interests of justice. The case does provide another in- 
stance of the difficulties which have recurred because 
of the inadequacies, at least in certain evidentiary 
contexts, of some of the manslaughter instructions used 
in this Circuit, see United States v. Dixon, __ U.S.App. 
D.c.__, ___—~*F.2d __—s« (1969), but the trial here preceded 
Dixon and the problems there noted are presumably in the 
course of being resolved in the District Court. 


lappellant has not challenged his simultaneous convic- 
tion for carrying a pistol without a license (22 D.c. 
Code § 3204). 


manslaughter. In contrast, the prior decisions of this 
| 


Court (discussed in Appellant's Brief) clearly show, and 
the Government has conceded (Appellee's Br. at 9, 10), 
that recklessness or gross negligence--much more than 
ordinary Ree ticenceeemst be proven. In this light the 
references in the Division's opinion to winedequacies™ 
and "problems" in the instructions indicate the Division 

| 
holds the trial court committed error in this respect. If 
so, the failure to order a new trial denies appellant the 
right to trial by jury, deprives him of his liberty without 
due process, and is in conflict with recent decisions of 


this Court on the plain-error doctrine. 


The Sixth Amendment right to trial by jury in a 


criminal case includes the right to have each and every 
issue of fact decided by the jury. "For a judge may not 
direct a verdict of guilty no matter how conclusive the 
evidence." Brotherhood of Carpenters v. United Seatose 
330 U.S. 395, 408 (1947). Where the effect of an instruc- 
tion is to direct a verdict on a vital factual eee that 
instruction cannot be regarded as harmless error, and a 


new trial will be granted even if no objection was made in 


the trial court. Id. at 408-09, 411-12. There appear to 
be no cases in point in this jurisdiction, but this Court 
has held it is error for the trial court to comment on a 


contested ultimate issue of fact. Sullivan v. United 


States, 83 U.S.App.D.C. 409, 178 F.2d 723 (1949). If the 


Court may not comment on such issues, 2 fortiori it may 


3/ 


not direct a verdict as to them. 
In the case at bar the only contested issue was 
whether appellant had the requisite mens rea to support a 
conviction. Clearly under these authorities a reversal 
would be required had the trial court instructed that, if 
the jury found as facts those things which the substan- 
tially uncontradicted evidence tended to show, then reck- 


lessness or gross negligence was established as a matter 


3/ This Court has recently reserved the question whether 
the trial court may direct a verdict as to uncontested 
issues. Byrd v. United States, 119 U.S.App.D.c. 360, 
342 F.2a 939 (1965). The other circuits are split on 
the question. E.g., compare Mims v. United States, 375 
F.24 135 (Sth Cir. 1967) (plain error); United States v. 
McKenzie, 301 F.2d 880 (6th Cir. 1962) (plain error); 
and United States v. Gollin, 166 F.2d 123 (3d Cir.), 
cert. denied, 333 U.S. 875 (1948) (error but unclear 
whether objected to below); with United States v. Rainone, 
192 F.2a 860 (2a Cir. 1951). However, none of these 
authorities is applicable here because the mens rea was 
a hotly contested issue. 


of law. Since the instruction actually given just ~ 
effectively deprived appellant of his constitutional right 
to have the jury pass on the issue of recklessness, the 
result must be the same. The jury was foreclosed om 
considering the Erietance or absence of recklessness be- 
cause it was told to consider only whether mere ordinary 
negligence was present. 


Failure to grant a new trial is also a denial of 


appellant's rights under the due process clause of the 


Fifth Amendment. Because the jury was instructed to con- 
vict appellant if it found his conduct amounted to ordinary 
negligence, defined in terms of the reasonable, reriont 
man, appellant has been deprived of his liberty for up to 
15 years for an act of negligent homicide, an act which 
is not a crime (except when committed by automobile, in 
which case it is a misdemeanor) . And since negligent 
homicide was not a crime at common law, the Federal courts 
have no power to make it a crime now. See, €.9., viereck Vv. 
United States, 318 U.S. 236, 241 (1943); United States Vv. 
Hudson, 7 Cranch 32 (1812). 

As shown in appellant's brief, the Supreme Court 


and this Court have repeatedly held that it is plain error 


under Rule 52(b) of the Federal Rules of Criminal Procedure 
to fail to give proper instructions on each essential ele- 
ment of the offense. If this Court were now to hold that 
the erroneous instruction on the standard of culpability-- 
an essential element of the offense--was not plain error, 
it is submitted that such holding would be in conflict with 
the numerous decisions cited in appellant's main brief and 
that rehearing or rehearing en banc should be granted to 
resolve the Poptie 


On the other hand, if the Division holds that the 


instruction on the standard of culpability was accurate and 


not error at all, rehearing or rehearing en banc should be 
granted to resolve the conflict between that holding and 
prior decisions of this Court all of which agree that reck- 


lessness or at least gross negligence must be established 


ET 


4/ If the question of excessive force used in self-defense 
is a "vital issue" in a case where appellant (whose con- 
viction was reversed because of erroneous instructions 
on this point) fired four shots into an unarmed man with 
fatal effect while chasing him down the street (Perry v. 
United States, U.S.App.D.C. No. 21,936, decided Sept. 15, 
1969), certainly the standard of culpability, the alloca- 
tion of the birden of persuasion, and the applicability 
of the unlawful-act doctrine are all vital issues in 
this case. 


in order to support a manslaughter conviction. Bg. 
United States v. Dixon, U.S.App.D.C. No. 22,324 (March 27, 
1969) (concurring opinion) ; Nestlerode v. United states, 

74 App.D.C. 276, 122 F.2a 56 (1941). ‘hese and other deci- 


sions in accord are fully discussed in the briefs, and, as 


noted previously, the Government has conceded that the in- 


struction given was erroneous. 


II. THE BURDEN OF PERSUASION ISSUE 
The trial court put the standard of culpability 
issue to the jury only in the context of what it termed 


the "defense" of accidental homicide. It explained’ this 


"defense" by saying, 

In other words, in order to claim that a 

thing is accidental, you have to demon- 

strate yourself that there was no negli- 

gence on your part. 
Tr. 128. Appellant has contended that the effect of this 
instruction was to impose on him the burden of persuading 
the jury he was not negligent. The Government appears to 


concede that such a shift in the burden of persuasion would 


be error (Appellee's Br. 11-12), but it takes the position 


that the quoted language can be ignored in the context of 


the whole charge which included 10 pages earlier the 
standard generalized instruction that the burden of proof 
was on the Government. Appellant submits that the impact 
of the quoted language, relating specifically to the stan- 
dard of culpability issue, far outweighs the general in- 
struction given earlier. 

In the briefs and at argument attention was focused 
entirely on common law authorities, the great weight of 
which hold it is error to shift the burden of persuasion 
to the defendant. However, shifting the burden of persua- 


sion is also forbidden by the due process clause of the 


Pifth Amendment. 


One of the fundamental requirements of due process 
is that the Government prove beyond a reasonable doubt all 
of the elements of the offense charged. Deutch v. United 
States, 367 U.S. 456 (1961) (on certiorari to this Court); 
Communist Party of the United States v-. United States, 118 
U.S.App.D.C. 61, 331 F.2d 807 (1963); Billeci v. United 
States, 87 U.S.App.D.C. 274, 184 F.2d 394 (1950). 
Therefore, as the Eighth Circuit, sitting en banc, has 
recently held (unanimously on this point), 

when the burden of persuasion is shifted to 

the defendant to disprove essential elements 


of a crime, .. . then it is certain that 


the due process clause of the Fourteenth 
amendment has been violated. 


Stump v. Bennett, 398 F.2d 111, 118 (1968), cert. denied, 


393 U.S. 1001 (1968). ‘The opinion includes an extensive 
review of the decisions of the Supreme Court and other 


circuits. See also United States v. Vuitch, D.D.c. Crim. 


Gesell, J., at 3.2/ 


No. 1043-68, decided Nov. 10, 1969, memorandum opinion of 


It is submitted that a fair reading of all gee in- 
structions given, the common law authorities cited in the 


briefs, the Government's partial concession, and the due 


process clause all combine to compel a holding that | the 


trial court in this case erroneously imposed on appellant 
the burden of persuading the jury he was not negligent. 


It is also submitted that, having so held, the due process 


=f The dictum in Communist Party of the United states v. 
United States, 118 U.S.App.D.C. 61, 331 F.2d 807 (1963), 
that "where the pertinent information is.much more 
readily available to the defendant than to the govern- 
ment, the burden may be shifted to hin, provided this 
can be done 'without subjecting the accused to hardship 
ox oppression'" (Id. at ___, 331 F.2d at 814), is not 
applicable here because ‘information on the reckless- 
ness or negligence issue was not peculiarly available 
to appellant. Furthermore, it appears that the! quoted 
language refers only to the burden of going forward 
with the evidence and not to the burden of rexsans ton. 


clause authorities cited above compel the further conclusion 


that the error is plain wel On the basis of the un- 


disputed facts set forth in the briefs, it cannot be said 
that the error was “harmless beyond a reasonable doubt." 
See Chapman v. California, 386 U.S. 18, 24 (1967). The 
allocation of the burden of persuasion may well have been 
decisive in this ease since the evidence on recklessness 
was closely palanced and "recklessness" is itself a term 


incapable of precise definition. 


III. THE UNLAWFUL ACT DOCTRINE ISSUE 


THE UNLAWE) 


The jury was instructed in effect that it must con- 
vict appellant of manslaughter if he was engaged in an un- 


lawful act when the fatal accident occurred. However, 


ee SS 


6/ Furthermore, the Court cannot assume that this error in 
the burden of persuasion instruction and the error in 
the instruction on the unlawful act doctrine are "pre- 
sumably in the course of being resolved in the District 
Court," as the Division's opinion seems to suggest, be- 
cause neither of these issues was presented or discussed 
in Dixon. 


As to the standard of culpability issue, which was dis- 
cussed in Dixon, a survey has been conducted of District 
Court practice to determine whether that problem is being 
resolved. The results are inconclusive. Of the 17 homi- 
cide cases docketed in this Court in which verdicts were 
reached after March 27, 1969, the trial transcript has 
been prepared in only nine. In only one of these nine 
cases was an involuntary manslaughter instruction given. 
It evidenced an awareness of the concurring opinion in 
Dixon. 


appellant's main brief cites numerous common law authori- 
ties to the effect that failure to procure a iacenee (eon 
one's pistol is not the sort of unlawful act which will 
support an involuntary manslaughter conviction without 
proof of mens rea, and the Government has conceded this 
is so. Appellee's Br. 13. Appellant now submits that 
this concession is also required by due process and cane 


protection considerations. Whether or not a eon ence 
gible to secure a license for his pistol has Reeaasay 

done so has no bearing whatever on the degree of risk to 
others which his possession of the pistol poses. there- 
fore, to impose on unlicensed gun owners strict criminal 


responsibility for any deaths caused by guns in their 


possession while requiring a finding of recklessness with 
| 


respect to licensed gun owners would be an irrational 


classification denying unlicensed gun owners equal pro- 
| 
tection of the laws. 


However, the Government has contended that the 
conviction should be sustained because appellant was en- 
gaged in an assault on the deceased when the accidental 


shooting occurred and that the unlawful act of assault is 


sufficient to establish the mens rea for manslaughter. 
Because of the consensual nature of the friendly struggle 
between appellant and the deceased, it is far from clear 


that there was an assault, but assuming arguendo that 


there was, a new trial is still required because appellant 


would have been entitled to and did not receive a jury 
trial on that issue. The jury was not instructed on the 
elements of assault or on the "defense" thereto of consent 
(c£. McDermett v. United States, 98 A.2d 287 (D.C. Mun. 
App. 1953)), nor aid anyone suggest to the jury that it 
should consider whether an assault had been committed. 

Tre instruction given had the practical effect of direct- 
ing a verdict of guilty of manslaughter if the jury found 
appellant guilty of carrying a pistol without a license. 
Such error completely eliminated the mens rea element of 


the offense and cannot be regarded as harmless. 


Iv. CONCLUSION 
Appellant respectfully requests rehearing or re- 
hearing en banc on the issues defined above. If the Court 


denies such relief, then it is respectfully requested that 
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(for purposes of further appellate review) the Division's 


opinion be clarified to show whether the constitutional 
| 


a 


anda Federal Rules of Criminal Procedure issues raise 


above have been reached and decided adversely to appellant. 


Respectfully submitted, 


- 


a, peeo. 
eA a 
Fred D. Turnage 
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STATEMENT 


This is an appeal, duly authorized to be filed and prosecuted in forma 


pauperis, from a judgment. of conviction of manslaughter as a lesser included offense 


in an indictment for second degree murder, with a sentence to serve two years to 


ten years. Counsel were appointed to represent appellant on this appeal. 


STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 


I. On charge of killing decedent "by means of pushing her from a porch!) there 


was merely evidence that defendant pushed the decedent, without any intent to do 


bodily harm or circumstances making the push a reckless, wanton or willful act, 


thus raising the question of failure to establish any culpable act of defendant 
constituting an unlawful killing. The case was submitted to the ne merely on the 
"heat of passion with provocation" concept of manslaughter and with instructions 
that if the jury found defendant pushed decedent and found that the push contributed 
in causing her to fall and sustain the injuries causing death, then defendant 
would be guilty of manslaughter, without any instructions as to foreseeability, 
proximate cause or accidental death, and without any consideration of the requisites 
of involuntary manslaughter, thus constituting an erroneous submission of the 
case to the jury for decision. | 

II, For the purpose of proving malice, the prosecution offered oral 
testimony of an assault some seven months prior to the crime Charged and 
hospital record of treatment for injury sustained therefrom, which was first 
rejected, and then later admitted in evidence on the ground that defense counsel 


had opened up the subject by cross-examination of a prosecution witness. Both 
| 


oral testimony and hospital record were received in evidence without any 
admonition or instruction by the Court to the jury that such evidence might be 


considered by them only in determining the degree of guilt.after first finding defend- 


< | 
ant guilty of the offense charged.-“In so doing, it is contended that the Court erred 


in admitting the evidence of the assault and, in any event, in admitting a record 
| 


of medical treatment, and further erred in failing to caution the jury to consider 


such evidence only as bearing upon the issue of malice. 


Ill. The record discloses that the Court instructed the jury that the indictment 
| 
"indicates" that defendant violated Section 22-2403 D.C. Code, and this was 
prejudicial to defendant. 


Fn te ep halt 


REFERENCES TO RULINGS 


This was a jury trial, and the only rulings complained of relate to 
admission of evidence, denial of a motion for directed verdict and instructions 
to the jury. There is no opinion, memorandum, findings and conclusions, or 
other oral or written ruling setting forth the basis of the order or judgement 
presented for review. Hence, counsel feel that this Court's Rule 8 (e) is not 
applicable to the rulings complained of on this appeal, and no references are thus 
made here to the rulings on admission of evidence,etc. Those matters are set 


forth in the Argument hereinafter presented. 


STATEMENT OF CASE 


On June 24, 1968 an indictment was returned against defendant, charging 


that on or about March 16, 1968 defendant "with malice aforethought, did kill 


Mary F. McClain by means of pushing her from a porch, thus causing injuries 
from which the said Mary F. McClain did die, on or about March 16, 1968". 
The indictment showed in the caption that second degree murder was charged in 
violation of 22 D.C. Code 2403. It was docketed as criminal number 943-68. 

On July 5, 1968 defendant appeared and plead not guilty. The case duly came on 
for trial on August 19, 1968, and was heard that day and on August 20 and 21. 
On August 22, 1968 the jury returned a verdict that defendant was guilty of man- 
slaughter. The case was referred to the Probation Officer. On the 11th day of 
October, 1968 the Court entered a judgment that defendant had been convicted 
of the offense of "MANSLAUGHTER, IN VIOLATION OF TITLE 22, DISTRICT 


OF COLUMBIA CODE, SECTION 2405"; and adjudged defendant guilty and 
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sentenced him to serve two years to ten years imprisonment. 

A notice of appeal was filed November 13, 1968, prepared by the Clerk 
at the request of the defendant. Defendant wrote a letter on November 13, 1968 
requesting extension of time to file a motion for notice of appeal in forma 
pauperis and the appointment of counsel. On November 27, 1968 the District Court 
entered an order granting the motion for extension of time to file notice of appeal, 
giving defendant until November 26, 1968 to do so, and ordering that defendant's 
letter and notice of appeal received on November 13, 1968 be treated by the Clerk 
as a notice of appeal to be filed on that date and to file the same forthwith. On 
the same date, the District Court entered a separate order providing that a 


transcript of the trial proceedings be prepared and furnished defendant at the 


expense of the United States, and referring consideration for appointment of 


counsel to the United States Court of Appeals For The District Of ‘Columbia 


Circuit. 

Defendant filed on December 24, 1968 a motion to be released on personal 
bond pending appeal. After counsel had been appointed by the Court of Appeals, 
the District Court Judge requested a memorandum as to whether the appeal was 
deemed not frivolous. This memorandum was filed; and the District Court on 
March 10, 1969 entered an order releasing defendant on personal bond pending 
appeal. | 

Defendant and the late Mary F. McClain, hereinafter sometimes referred 
to as "the decedent", were husband and wife, and were living oe with 
their five children at 71 V Street, N.W. in the District of Columbia. Mary 


McClain was a short obese woman, (autopsy findings: weight 235 pounds, 


height 5'-3" (Tr. 33)). She apparently drank a good deal; and there was evidence 
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that she had been drinking on the morning of Saturday, March 16, 1968. After 
her death autopsy findings showed by blood alcohol tests . 28% alcohol in her blood 
which the Chief Deputy Coroner said "means by anyone's determination she would 
be well under the influence of alcohol" (Tr. 35). 

Early on Saturday morning, March 16, 1968, defendant and his wife had been 
at home together. There is some dispute as to whether they were arguing or 
whether they were "playing in bed together". In any event, defendant got up 
about 8:00 a.m., dressed and went out. Mary McClain seems to have had a drink 
with a friend, then gone to the grocery store with her daughter, and finally wound 
up drinking more with friends, pulling half pint bottles of whiskey out of her 
bosom. She was described as being unsteady, loud and boisterous. Defendant 
went to see Neal Sims at 88 V Street, N. W., and Mary McClain either came in or 
came up on the porch shortly thereafter. The porch at 88 V Street is described 
as being a small porch, 4'-5" above the ground or walkway level, with six steps 
extending 7' from ground to porch along the hypotenuse of the right triangle formed 
by the steps. Apparently there was no railing. It was in this setting that the 
events giving rise to Mary McClain's death and the charge against defendant 
occurred, 


Two witnesses who had driven up in their respective automobiles and parked 


across the street testified that they heard a commotion - described as loud talking - 


between a man and a woman (later identified as defendant and decedent) on the 
porch of number 88 V Street; and that they saw defendant push decedent, and then 
she fell off the porch down onto the concrete walkway. They said that defendant 
was near the doorway to the house facing the street, and that decedent was on the 
porch facing defendant. The width of the porch was not shown by evidence, but 
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one witness described it as a small porch. The record indicates that the "push" 
was illustrated by demonstration in court, but the record is barren of any 
description of the demonstration so that it is not of record. i 

In contrast, defendant stated that he was at 88 V Street when his wife came to 
the door; that he went out on the porch, and she was standing on ake second step 
from the porch (next to top), weaving and unsteady on her fee; that they were 
arguing about her going home to fix lunch for the children (one of whom was ill 
in bed), and he turned to go back in the house when he heard a noise, looked around 


and saw her lying on the walkway; and that, being disgusted with a long experience 


of her drinking and falling, thought she was merely drunk and had fallen again and 


made no attempt to help her. 

In any event, when decedent remained lying on the walkway for a time others 
summoned the police and an ambulence, and it was discovered that she was dead. 
The autopsy revealed that she had sustained a fractured skull which caused her 
death. 

In an effort to prove malice, as an essential element of the crime of second 
degree murder which was charged in the indictment, the proce ane attorney sought 
to introduce evidence of an altercation in August, 1967 - seven Esai prior to 
the occasion in question - when it was claimed that defendant had struck decedent 
with a chair, causing an injury which required her to be taken to the hospital 
and there have stitches taken in her head. Upon objection, the Court first ruled 
this evidence was not admissible, as being too remote, considering the husband- 
wife relationship and the fact that they lived together daily - to have any bearing 
on defendant's state of mind at the time of the occurrence in question. Later, after 
cross-examination of one of the children of defendant and decedent who had been 
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called to testify for the prosecution, including interrogation by the Court, the 
Trial Judge ruled that defendant had opened up the subject and that the testimony 
would be admissible. Pursuant to that ruling, the prosecution was permitted to 
adduce evidence of the assault and also introduce the hospital record showing the 
nature of the injury and the treatment given. This evidence was received over 
the objection of defendant's attorney, and without any admonition by the Trial 
Judge to the jury that such evidence was relevant only upon the issue of malice 
and should be considered by the jury only in determining the defendant's state of 
mind and resulting degree of guilt after finding him guilty of “unlawful killing" 
of decedent. 

Defendant testified in his own behalf, and denied that he had pushed decedent. 
He was cross-examined extensively, but without any reference to any prior criminal 
record whatsoever. 

The Court submitted the case to the jury under standard instructions as to 
burden of proof, credibility of witnesses, nature of crime charged and lesser 
included offense of manslaughter, the two differing only ona determination as to 
whether there was malice or not. In respect of weighing the evidence and deter- 
mining guilt or innocence, the Court instructed the jury that they could find 


defendant guilty of manslaughter if they found that defendant had inflicted injury 


upon Mary McClain from which she died, and that he had done so in the heat of 


passion caused by adequate provocation, and if the homicide was committed with- 
out legal justification or excuse. The jury were instructed that they must find that 
Mary McClain “did in fact die from the injuries incurred from a shove or push 
inflicted by this defendant" and that "It is sufficient proof if you find that the injuries 
resulted from the fall which was the direct result of force implied (sic) to a 


person by a shove or push by the defendan " stating that if they found that defendant 
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pushed or shoved decedent and that decedent fell.to the ground hitting her head 
on the pavement they might find decedent's death was caused by defendant if 

they found that "such fall was wholly or in part of (sic) the result of such a 
condition caused by the shove or push inflicted by the defendant" (Tr. 334). The 
Court further charged the jury that if they found "that the fall was caused partly 
as a result of a shove or push caused by the defendant, Earnest McClain, and 
party because of the intoxication of his wife, then you may find the defendant 
guilty of murder in the second degree or of the lesser included cic of man- 
slaughter, if you also find all of the other essential elements of those offenses 
that I have defined to you." In contrast, the Court told the jury that "On the 
other hand, if you find that the Government has failed to prove that the fall was caused 


wholly or in part by the defendant's shove or push, and the fall was caused by an 


intoxicated condition of the decedent then you may not find that the decedent's 


death was caused by the defendant, Earnest McClain, and you cannot find him guilty 


of homicide in any degree." (Tr. 335). | 

The case was given to the jury, and they retired. The next morning the 
jury returned for further instructions on the offenses which they.had been asked to 
consider, and the Court gave further instructions. The Court labored with the 
distinction between second degree murder and manslaughter, stressing the 
presence or absence of malice, and killing in the heat of passion. Reference was 
made to manslaughter being "the unlawful killing of a human being without malice" 
(Tr. 405), but there is nothing in the further charge as to the necessity ofa 
culpable act being committed under circumstances making it reasonably foresee- 
able that serious injury or death might result, or any other guidelines to evaluate 


criminal responsibility for a "push" under the facts in this case.| The Court did 
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tell the jury that it was "not necessary that the injuries inflicted upon (decedent) 


have occurred at the time of the shove or push, but it is sufficient that the 
injuries resulted from a fall which were or was the direct result of any force you 
find to have been applied to her person by the defendant" (Tr. 408) (Emphasis 
supplied). The Court further instructed the jury that if they found "that the 
fall was caused entirely by an intoxicated condition of Mary Frances McClain on 
this date, then you cannot find the defendant guilty of homicide in any degree" 
(Tr. 409) (Emphasis supplied). Finally, the Court told the jury that any 
reasonable doubt "that you have as to what caused this decedent's fall must be 
resolved in favor of the defendant." (Tr. 410) 

With these further instructions, to which objections were made by defense 
counsel, the jury resumed deliberation, and above one hour later returned a 


verdict finding defendant guilty of manslaughter. 


ARGUMENT 


I 
Upon Evidence Merely That Defendant Pushed Decedent | 
And She Fell And Sustained Injuries Causing Death, 
There Was A Failure To Establish Any Culpable Act 
Constituting “Unlawful Killing"; And The Case Was 
Erroneously Submitted To The Jury On The Premise 
That If Defendant Pushed Decedent And The Push 
Contributed In Causing Her Fall And Resulting Injuries | 
And Death, Defendant Would Be Guilty Of Manslaughter. 
| 
(With respect to this topic, appellant desires the Court to read the following 
pages of the reporter's transcript: Tr. 12; 16-20; 30-31; 32-35; 37-44; 49; 
108-112; 116; 118-120; 139-140; 142-143; 151-164; 170-171; 177; 199-202; 
203; 205-208; 238-244; 259; 265-266; 275-288; 319-338; 402-410. ) 


Defendant was indicted for second degree murder, and convicted of 


manslaughter as a lesser included offense. Second degree murder is defined 


| 
in Section 2403, Title 22, D.C. Code as being a killing with malice aforethought. 


The D.C. Code does not define the crime of manslaughter, but does specify 
punishment for the crime in Section 2405, Title 22, D.C. Code. The crime of 
manslaughter is a common law crime in the District of Columbia, having 
remained in force and effect under Section 1 of the D.C. Code of 1901. Lisner v. 


Hughes, 49 App. D. C. 40 (1919). The decisions of this Court seem uniformly to 


define manslaughter in terms of contrast with murder in the second degree, as in 
Fryer v. United States, 93 U.S. App.D.C. 34, 207 F.2d 134 (1953), and state it to 
be "The unlawful killing of a human being without malice". But it is notable that 
the Supreme Court of the United States in Stevenson v. United States, 162 U.S. 313, 
40 L. Ed. 980, 16 S.Ct. 839 (1896) defined the common law cram of manslaughter 


as follows (p. 320): 


"Manslaughter at common law was defined to be 

the unlawful and felonious killing of another without 

any malice, either express or implied. Wharton Am. 

Crim, Law (8th ed.) Sec. 304." (Emphasis supplied) 
And, it is further noted that in Maryland, whose common law became the common 
law in the District of Columbia, the common law crime of manslaughter is 
defined in the same way as in Stevenson. Neusbaum v. State, 156 Md. 149, 155, 
143 Atl. 872, 875 (1928); State of Maryland v. Chapman, 101 Fed. Supp. 335, 340 
(D.C. Md; 1952). 

In ordinary accepted terminology many things may be "unlawful" without being 
"Selonious"; but it is also possible for "unlawful" to have been used in the sense of 
merely distinguishing the crime from killings that would be accidental, excusable or 
justifiable, since manslaughter is a felony. The problem is one of ascertaining the 
essential elements of the crime in a case where there is no "Heat of passion" and no 
intent to kill or even do serious bodily harm. 

Congress has defined the crime of manslaughter in Section 1112 (a), Title 18, 
U.S. Code as "The unlawful killing of a human being without malice" (1) Voluntary - 
upon a sudden quarrel or heat of passion; and (2) Involuntary - in the commission of 
an unlawful act not amounting to a felony, or in the commission in an unlawful manner 
or without due caution and circumspection, of a lawful act which might produce death. 
Section 1112 (b) prescribes punishment for whoever is guilty of manslaughter 
“Within the special maritime and territorial jurisdiction of the United States. " The 
District of Columbia is not "Within the special maritime and territorial jurisdiction 


of the United States" Coleman v. United States, 118 U.S.App.D.C. 168, 334 F.2d 
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558 (1964). But Section 111% (a) is not so limited, and would appear to be applicable 


in the District of Columbia. 


In any event, manslaughter is certainly a crime involving moral turpitude - 
as well as being a felony. While circumstances may vary widely. it is contended by 
counsel for appellant that the crime necessarily involves the doing of a culpable act, 
one reasonably calculated under the circumstances to cause serious bodily injury - 
if not death - at the time committed. Counsel assume that it is this element of 
culpability which makes the killing "unlawful" within the definition of the crime. 

The case was plainly presented on the basis of voluntary manslaughter asa 
lesser included offense under the charge of second degree murder. The indictment 
charged that defendant killed Mary F. McClain "by means of pushing her from a 
porch", When the evidence was in, and the Court charged the cee there was plain 
preoccupation with "heat of passion", apparently resting upon testimony of the two 
eye-witnesses, one of whom described hearing a "commotion", which he later said 
was loud talking, but significantly failed to say who was doing the loud talking. 
There was no evidence whatsoever of any altercation, assault or fight. There was 
no evidence of any anger or attempt or purpose of doing bodily harm, much less 
causing death. The only "'state of mind" controversy rested upon the testimony of 
an occurrence some seven months before, discussed separately hereinafter. That 
was plainly designed to show "malice". In any event, the only overt act testified 
to by any witness was a "push". : 

There seems to be no question about the fact that just prior to the decedent's 
fall, both defendant and his wife Mary McClain were standing on a small porch in 
front of a house across the street from where they lived. Mary McClain was a 
very heavy woman and had been drinking; indeed, autopsy findings indicate that she 


was drunk. The porch on which they were standing was established by evidence to 


be 4'-5"' above the ground or sidewalk level. There was testimony that defendant 
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was standing at the doorway facing the street, and that decedent was standing on the 
porch facing defendant. There was no evidence of the width of the porch, as to 

how close Mary McClain was standing to the edge of the porch, or as to how she 
fell, that is, whether she staggered, tripped, stumbled or toppled off the edge 

of the porch. Defendant testified that his wife was standing on the next to the top 
step, arguing with him, and pulling and tugging at him while he tried to return 
inside the house. He denied that he pushed her; but there was evidence that he did 
push her, which the jury could have believed, and for purposes of this appeal we 
assume they did. One witness drew ona photograph in evidence the path of 
decedent's fall. There was also an indication that one of the witnesses demonstrated 
on the prosecuting attorney how the push was given; but neither Court nor counsel 
took the trouble to give a narrative description of the demonstration and the record 
is barren of any intelligible statement thereof. 


This is plainly not a case like The Commonwealth v. Margaret Biron, 4 Dallas 


125, 1 L.Ed. 769 (1792), where two "ladies" were engaged in a struggle or fight, 


and one pushed the other down the steps causing such other to strike her head against | 
the wall and sustain an injury causing death. Defendant and decedent were not 
engaged in a struggle or fight. Rather, this case presents a plain showing of an 
unintended and unforeseeable chain of events. Counsel contend that the act of 
defendant must be evaluated in the light of the circumstances as they existed at 

that moment, and not in the light of the subsequent development. Decedent was not 
standing in a precarious position. A mere push is not per se an act of such violence 
that serious bodily injury may be anticipated, intended or even foreseeable as a 
consequence thereof. It must be distinguished from a blow with a clenched fist or 


the striking with some heavy object or sharp instrument, much less from stabbing 
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or shooting. | 

To put the matter in perspective: If one pushes another when such other is 
standing on the edge of a precipice, the parapet of a high building, alongside a 
railroad track with an oncoming train nearby, or in a variety of other circumstances 
where any reasonably prudent person should know that the push might well cause 
serious bodily injury, if not death, then the push coupled with proof of such surroun- 
ding circumstances makes the act culpable. But in the absence of proof of such 
surrounding circumstances, it seems plain to counsel that a at, without showing 
of any aggravation, use of extreme force or the like, is such an inconsequential 
act per se that it cannot reasonably and properly be classified as either a culpable 
act or one reasonably calculated to cause serious bodily injury. In short, in and of 
itself it cannot constitute an "unlawful killing" when unforeseeable developments in 
a chain of Reeanastences produces an injury causing death. This is much less so 


when the evidence fails to establish that the push was the efficient producing cause 


of the fall, which in turn caused the injuries causing death. 


Little, if any, attention was paid in this case to the elements of involuntary 


manslaughter. It was certainly involved. As such, itis fundamental that the action 
of defendant must be willful, wanton or reckless to support a poeniceions Mere 
negligence or simple act not reasonably calculated to cause serious bodily injury 
are not sufficient. In fact, it is significantly notable in this case that the Court 
gave no consideration whatsoever to the possibility that the fall and resulting 
injuries and death may be classified as accidental under the facts of this case. 

See, concurring opinion of Judge Leventhal in United States v. Dixon, EUs 


| 
App. D.C. (No. 22, 324, decided March 27, 1969). 
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In charging the jury, the Court gave the boiler plate instructions respecting 
presence or absence of malice, as distinguishing second degree murder from 
manslaughter, and act committed in heat of passion with provocation, as manslaugh- 
ter; but significantly the jury were not in any way told that they must find that 
defendant committed an act reasonably calculated to do serious bodily injury, that 
the "push'' must be found to have been given under circumstances making it 
reasonably foreseeable that Mary McClain would be caused thereby to fall and 


likely sustain serious bodily injury, or that the jury must find thatthe push was 


the proxifnate cause of the fall. Mere sequence of events should not be deemed 


sufficidnt to constitute the crime charged. In fact, much to the contrary and to the 
ee) of defendant, the Court charged the jury, in reference to manslaughter 
that/they might find that decedent's death was caused by defendant if they found that 
sh, fell to the ground hitting her head on the pavement "and such fall was wholly 
on in part of (sic) the result of such a condition caused by the shove or push 
inflicted by the defendant" (Tr. 334), and further the jury were told "If you find 
that the fall was caused partly as a result of a shove or push caused by the defendant, 
Earnest McClain, and partly because of the intoxication of his wife, then you may 
find the defendant guilty of murder in the second degree, or of the lesser included 
offense of manslaughter, if you also find all of the other essential elements of those 
offenses that I have defined to you."' (Tr. 335). In other words, the Court plainly 
authorized the jury to find defendant guilty merely upon finding that defendant 
pushed Mary McClain, and that the push contributed in causing her to fall, without 
the necessity of finding that it was the efficient, producing cause of the fall. 

When these charges are viewed in the light of the possibility that defendant 


may have pushed Mary McClain unintentionally, without at the same time constituting 
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reckless, willful or wanton conduct, and thus could be classified as simple 


negligence, it is apparent that appellant was seriously prejudiced by the charge to 


the jury, and that the verdict of the jury does not properly and reliably reflect a 
finding of guilt under applicable principles that should have been given to the jury as 
guidelines for their deliberation and decision. In fact, the indications are rather 
plain that appellant was not guilty of manslaughter, and that his eomicnen should 


not be allowed to stand. 


II 
Evidence Of An Assault Seven Months Before The Crime 
Charged And Of Injuries Resulting Therefrom, Offered To 
Prove Malice, Was Improperly Admitted In Evidence, | 
Without Any Instruction To The Jury That Such Evidence 
Might Be Considered By Them Only In Determining The} 
Degree Of Guilt After Finding Defendant Guilty. 


(With respect to this topic, appellant desires the Court to read 


the following pages of the reporter's transcript: Tr. 65-68; 
73-82; 87; 94-95; 98-102; 102-104; 137-138; 146-150; 288-289. ) 


: 

For the avowed purpose of proving malice, the prosecuting attorney offered 
to prove that in August of 1967, about seven months prior to the date of the alleged 
homicide, defendant had struck decedent with a chair, and that she was required to 
have medical attention at a local hospital. This was objected to by defense counsel 
as being incompetent and irrelevant to the issue of defendant's state of mind on the 
occasion in question when the alleged crime was committed. The Court considered 
the matter and heard argument of counsel. It is noteworthy that in arguing for the 
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admission of the evidence the prosecuting attorney stated - 


"We feel that the jury can distinguish between 
using this prior evidence for a disposition to assault 
his wife as between (sic) considering it for the 
purposes of malice only. We believe that if Your 
Honor was to instruct the jury that in considering 
whether the defendant pushed Mary McClain, you 
cannot consider the previous assault, but in consid- 
ering the question of malice, if and when you find 
that he did push her, that that instruction would be 
proper and quite clear and would set it within the 
factual framework of this case." (Tr. 74) 


“xseekWe believe that Your Honor can avoid any 
undue prejudice by properly instructing the jury that 
they should only consider the chair event after they 
find that the defendant did push Mary McClain." (Tr. 75) 
The Court analyzed the question under the authorities, and ruled that the proffered 
evidence was inadmissible (Tr. 79-82). 

However, during the cross-examination of a prosecution witness, Carolyn 
McClain, the daughter of defendant and decedent, counsel for defendant asked her 
questions about arguments between her mother and father during the period of a 
few weeks prior to her mother's death. Then the Court followed with its own 
interrogation that developed testimony concerning altercations further in the past, 


including the incident when defendant allegedly hit decedent with a chair (Tr. 98-99). 


The Court then ruled that it would be "perfectly proper" for the Government to go 


into the August 1967 incident'insofar as relevant material is concerned with respect 


to the hospital report to substantiate the testimony of this witness"', since the 
defense counsel had opened up this line of questioning during the cross-examination 
of the witness (Tr. 99-100). Counsel for defendant objected and asked for a mis- 
trial on the ground that the Court had opened the matter up (Tr. 100). 

The Court adhered 'to its ruling and authorized the prosecuting attorney to 


ask the witness more questions about the chair incident and to follow that with the 
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introduction of the hospital record (Tr. 100-102). Thereafter the prosecuting attorney 


interrogated the witness as to the chair incident and had the hospital record marked 


as Government Exhibit No. 3 for identification (Tr. 104) which he later introduced 


into evidence (Tr. 150). In receiving this evidence of the assault seven months 


before, the Court did not admonish the jury or give any instructions as to any limit- 


ations upon the use by the jury of such evidence in arriving at their verdict. It is 


apparent that the trial judge committed three basic errors in permitting this 


evidence to be presented, namely: 


1. 


The Court erred in ruling that defendant's counsel had opened 


up the issue to the point where it was proper for the Govern- 
ment to introduce the evidence of the alleged assault seven 
months prior to the occasion in question. This evidence, as 
applied to a husband and wife situation living together daily 
was not relevant or material to establish defendant's state of 
mind on the occasion in question, certainly not without other 
evidence to establish a continuing state of mind as opposed to 

a single event seven months previously. : 

Admission of evidence relating to hospitalization and treatment 
for an injury received seven months before mae incompetent, 
irrelevant and prejudicial, in that, if the evidence of an 
assault seven months previously was relevant and material at 
all, the relevancy related solely to defendant's state of mind 
on the date of the crime charged here, so that the circumstances 


of the previous assault including the conduct and attitude etc. 
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an injury requiring medical attention, would be the only 
appropriate means of establishing such evidence properly. 
Unless it could be assumed - which it cannot - that the 

injuries would not have been caused except by a vicious 

type of assault, the nature and extent of injuries are certainly 
irrelevant and immaterial. 

Assuming that the evidence was properly admitted for the 
purpose of proving malice as proffered, the Court erred in 

not cautioning or instructing the jury that such evidence was 
admissible only on the issue of malice, and that the jury might 
consider such evidence only after they may have determined 
that defendant was guilty of the unlawful killing of decedent on 
the date in question, and it then became material for them to 
determine the nature of his offense, i.e., whether it was 
murder if done with malice or manslaughter if done without 
malice. No admonition was given at the time the evidence was 
received, and the jury was left entirely free to consider and 
weigh the evidence in determining guilt or innocence of the 
crime charged. See Wigmore, Evidence Section 363, p. 275. 
Failure to instruct the jury on such limitations of use of evidence 
is reversible error if prejudicial. 1 Wharton Criminal Evidence 
Section 248. While no District of Columbia cases on the precise 


point have been found, it does appear that the principle is well 


established in the law. See People v. Harman, 117 Cal. App. 


24 511, 256 P. 2d 340, 343 (1953); Holman v. State, 97 Okla. 
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Crim. 279, 262 P.2d 456, 460 (1953); State v. Peters, 86 RL. 
447, 136 A.2d 620, 622 (1957). : 
Prejudice would appear to be obvious. Whether defendant 
pushed Mary McClain and caused her to fall was a disputed 
issue of fact in the case. Any evidence ofa prior assault made 
it much easier for the jury to believe that he did in fact push her 
on the occasion in question. The jury obviously rejected the 
evidence as proof of malice, because they did not find defendant 
to be guilty of murder in the second degree; but they did find him 
guilty of SS and it is impossible to tell the extent to 
which the evidence of the assault seven months before may have 
weighed against defendant in making this critibal finding of guilt 
| 


on the occasion in question. Certainly there is nothing in the 


case that can give any assurances to the Court that the verdict 


would have been the same in the absence of this evidence of the 


assault seven months before. Since the result of the trial may 
well have been, and probably was, prejudiced by the evidence 

being open for consideration by the jury on the issue of guilt 
rather than degree of crime only, it follows that defendant has 


been prejudiced in his right to a fair trial on the issue of guilt 


and his conviction should be set aside. 


III 


The Court Erred In Instructing The Jury That The 


Indictment "Indicates'' Violation Of The Code Section 
Defining Second Degree Murder 


(With respect ot this topic, appellant desires the Court to read 
the following pages of the reporter's transcript: Tr. 327-328) 
Counsel notes on pages 327-328 of the transcript that the Court, in 
charging the jury said: 
"Now, this indictment here indicates that the defendant 
violated Title 22 of the District of Columbia Code, 
Section 2403, namely, that provision sets forth second- 
degree murder." 
The first inclination is to suspect the possibility of typographical error, 


but counsel have been unable to think of any proper word with similar word 


sounds that might have been used and erroneously transcribed. Certainly "indicates" 


has no resemblance to "charges", as would be the proper statement. In any event, 


the record is presumably correct, and counsel for appellant must take the record 
as he finds it. Hence. the point is here made on the assumption that the record 
correctly reflects what the Court said. 

Obviously, it is prejudicial for the Court to tell the jury that the indictment 
"indicates" violation of the statute. The indictment is merely a charge, and the 
jury should not be led to believe that it has any presumptive correctness or 
vitality over and above the leveling of a criminal charge. With lay jurors, itis 
impossible to tell how such an indication may have influenced some members of 
the jury to the prejudice of appellant in weighing and deciding on the evidence 
whether he was guilty as "indicated" or not. The only true and reliable corrective 
action for such an error is to set aside the verdict and grant a new trial. 
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CONCLUSION 


In conclusion, it is respectfully submitted that for the reasons and in the 


particulars hereinabove set forth the verdict, judgment and sentence are 


erroneous, unjust and invalid, and should be set aside. 


Respectfully submitted, 
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REPLY BRIEF FOR APPELLANT 


INTRODUCTORY STATEMENT 


This reply brief is addressed to topics I and II of the brief for 
appellee filed herein. 

Topic I of the brief for appellee, apparently responding to topic I in 
the brief for appellant, is addressed solely to the trial judge's instructions 
to the jury on second degree murder and manslaughter, contending that they 
were proper. This topic of the brief for appellee ignores completely the 
contentions advanced by appellant that there was a failure to establish an 


essential element of the crime of manslaughter, namely, a culpable act 


legally sufficient to sustain the charge of "unlawful killin "' within the 
g g 


letter and spirit of the crime charged. The trial judge denied defendant's 


motion for directed verdict, and thus ruled that the evidence was legally 


sufficient to justify the jury in finding the defendant guilty. This was 
erroneous, as counsel for appellant contend, entirely apart on the trial 
judge's general instructions to the jury on submitting the case to the jury 
for decision. : 

The trial judge selected the elements of voluntary manslaughter as 
the lesser included offense in this case, and failed to give any instructions 
relating to involuntary manslaughter. At the same time, he instructed the 
jury that if they found that defendant pushed decedent, and the push 
contributed in causing her to fall and sustain the injuries which produced 
her death, they could find defendant guilty of manslaughter. The main thrust 
of appellee's argument is that defendant testified that he did not push 
decedent, and that, therefore, it was inappropriate for the court or jury 
to consider any of the elements that may have been involved if the push was 
unintentional, not reasonably calculated to cause any serious bodily injury, 
with no foreseeable likelihood that the push would cause decedent to fall and 
sustain the injury which caused her death, or that the push be required to be 
demonstrated to be the proximate cause of the fall and resulting injury and 
death. This contention will be answered in topic I of this reply brief. 

Topic II of the brief for appellee,apparently addressed to topic II of 
the brief for appellant, advances the contention that it was Benner for the 
trial judge to make "proper inquiry" of any witness "when he oom that 
the end of justice may be served thereby", and that it was proper for the 
trial judge to allow testimony of the "chair assault" some seven months 


prior to the occasion in question here ''to show appellant's state of mind 


and probable intent on the question of malice". Then, appellee argues that, 
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while appellant did object at trial to testimony with respect to the chair 
incident, "once it was allowed to go before the jury, appellant did not 
propose an instruction to limit the jury's consideration of the prior attack, 
and failed to raise any objection or addition to the instructions as given" 
so that failure of the trial judge to "caution" the jury as to the purpose 

for which the evidence was admitted does not amount to plain error. 

This argument by appellee overlooks the fact that there are three 
separate and distinct questions presented on the admission, over defendant's 
objection, of the "chair incident" seven months prior to the occasion 
involved in the charge'on trial. That is, appellant contends (1) that the 
court erred in admitting the testimony at all; (2) that if any evidence was 
admissible, the evidence as to medical treatment at a hospital was certainly 
irrelevant and immaterial, as well as prejudicial; and (3) that if any evidence 
was admitted, it was relevant only for the purpose of proving malice and 
not on the issue of guilt or innocence, and that the court erred in not 
cautioning or admonishing the jury, when the evidence was received, as to 
the limited use which the jury might make of such evidence in deciding the 


issues in the case. The question as to whether the trial judge was guilty 


of "plain error" in not cautioning or admonishing the jury as to the limited 


use the jury might make of the evidence as part of the general instructions 
given upon submitting the case to the jury for decision is an additional point. 
Topic II of this reply brief will be addressed to the contentions of appellee 


in the context of the question presented in its entirety. 


ARGUMENT 


I | 
Regardless Of Defendant's Testimony, The Court Was Required 
On All The Evidence To Instruct The Jury As To Involuntary 


Manslaughter, And Failure To Do So Was "Plain Error". | 
| 

Appellee asserts that simply because defendant denied pushing his 
wife rather than testifying that he did so by accident, an instruction on 
involuntary manslaughter is not warranted. (Appellee's Brief p. 9). 
Such is not the case, for there is testimony of eye witnesses that defendant 
merely "pushed" or "shoved" his wife (Tr. 39-40, 109); anda “push” or 
"Shove'' is not per se an act of such a nature as to warrant an inference 
of intent to seriously injure or kill the party pushed or shoved. See, 
Annotation 22 A. L.R. 2d 854. It is not the law of the District of Columbia 
that a defendant in a criminal case is bound by his own or his witnesses’ 
testimony. Broughman v. U.S., 124 U.S. App. D.C. 54, 361 F. 2d 71 
(1966) There the Government asserted that the jury was barred from a 
finding of simple assault because the apparent co-defendant testified that 
the assault was justifiable whereas the victim's testimony showed that there 
was arobbery. The court rejected this argument, holding that the jury 
was not required to believe all or nothing of the other "defendant's" and the 
victim's testimony, and that the jury accordingly was entitled to render a 


simple assault verdict. Cf. Wyatt v. U.S. , 263 F.2d 304 (5th Cir. 1959), 


where it was held in a Mann Act case that a jury could believe such part of 


the witness's testimony as they found credible, could disbelieve other parts, 
—/\= 


and could draw all reasonable inferences from the total body of evidence. 
Likewise the law of the District of Columbia in civil cases is that 
a jury may base its verdict on the entire evidence, a party not being 


"“eoncluded" by his own testimony. Alamo v. Del Rosario, 69 App. D.C. 47, 98 


F, 2d 328(1938); Southern Finance Co. v. Vermont Garage, 79 U.S. App. 


D.C. 324, 146 F.2d 670 (1945); Pennsylvania R. Co. v. Pomeroy, 
99 U.S. App. D.C. 272, F.2d 435 (1967), cert. denied 353 U.S. 950. 


There is no suggestion in these or in any other cases, moreover, that 
the rule in criminal cases in this jurisdiction should be any different 
from, much less more harsh than, that in civil cases. 

The decisions of this court clearly indicate that involuntary man- 
slaughter and voluntary manslaughter are different degrees of the same 
offense. Loganv. U.S., D.C. Cir. No. 21,612, decided December 10, 
1968, cited by appellee is in accord. See also Conner v. State, 225 Md. 543, 


171 A 2d 699, 86 A.L.R. 2d 892 (1961), where involuntary. manslaughter is des- 


cribed as a crime of "lesser degree". Counsel assume from the decisions 


that type or "degree" of manslaughter as a lesser included offense under 
a charge of second degree murder must be determined in each case upon 
the evidence presented. In Logan the "lesser degree" became immaterial 
because the jury found defendant guilty of second degree murder. In this 
case, conversely, the jury found defendant guilty of manslaughter with no 
indication that appropriate instructions on involuntary manslaughter and 
accident might not have produced an acquittal. 

Defendant Earnest McClain, who had admittedly been at a place 
where people had been drinking, testified that he did not push his wife. 
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Testimony to the contrary indicates only that defendant pushed or shoved 
his wife; there is no justifiable inference from this testimony that he pushed 
her with severe force, with a closed fist or in any manner reasonably 
calculated to do serious bodily harm. Appellant contends that from these 
facts the jury is entitled, as a matter of law, and with justifiable and 
supporting basis in the evidence, to extrapolate a finding that defendant 
merely pushed his wife casually with no intent to injure her, and that her 
fall with resulting injury and death was not a reasonably foreseeable 
consequence of such a push. Defendant's denial of the push is no bar to 
this finding. Broughman v. U.S., supra. : 

Given this factual context, it was plain error for the trial judge not 
to instruct the jury as to whether defendant's act met the requirements of 
involuntary manslaughter, or was an accident. Involuntary manslaughter 
may stem from an unlawful act committed with no intent to kill, but 
“the unlawful act'' must be one that is criminally actionable in itself, see 
e.g., Commonwealth v. Comber, 347 P. 570, 97 A2d 343, 3 A.L.R. 
2d 1058 (1953). Thus, "an unlawful act", as it pertains to Scrsnachce, 
must be "an act that aside from its unlawfulness was of such a dangerous 
nature as to justify a conviction of manslaughter if done intentionally 
or without due caution". People v. Stuart, 47 Cal. 2d 167, 302 P2d5, 

55 A.L.R. 2a 705 (1956). In that case, for example, the wei reversed a 
manslaughter conviction of a pharmacist who unknowingly peotne wrong 
ingredient in a prescription (a violation of the California penal code) 


which was taken by a child who died as a result. Cf. Commonwealth v. 


Root, 403 Pa. 571, 170 A2d 310, 82 A.L.R. 2d 452 (1961) where the court 
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held that "the accused is not guilty unless his conduct was a cause of 

death sufficiently direct as to meet the requirements of the criminal, 

and not the tort law". In the District of Columbia this issue still remains 
one of apparent first impression. 

It is, nevertheless, seriously questionable whether a husband's 
casual "push" of his wife, in the absence of proof of circumstances making 
the push "inherently dangerous" or likely to cause serious bodily injury, is 
criminally actionable in the District of Columbia; and whether in this case, 
the "push'was so culpable that it could constitute the “unlawful act" 
necessary to support a conviction of manslaughter. More importantly, the 
jury as a matter of law was entitled to have judicial instructions on the 
involuntary manslaughter and accident issue in passing upon the guilt or 


innocence of the defendant. That they were not given such instructions 


was "plain error" requiring reversal of defendant's conviction. 


Ul 
Evidence Of An Alleged Striking Of Decedent By 
Defendant Some Seven Months Before The Crime 
Charged Was Erroneously Admitted For The Purpose 
Of Showing Malice, And Erroneously Not Limited To 


That Issue By Appropriate Instruction To The Jury 


Essentially, appellee argues that defense counsel "opened up" the 
subject; that the actions of the court in questioning the witness and eliciting 
the answer which is claimed to have opened up the subject was a proper 
exercise of the right of the court to inquire of any witness ''when he deems 
that the end of justice may be served thereby"; that it was proper for the 
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court to allow the testimony ''to show appellant's state of mind and 

probable intent on the question of malice", the prior relationship 

"ag evidenced by his hitting her with the chair" being relevant to show 

motive, identity of the aggressor and absence of any mistake or 

accident; and that, while appellant did object to the receipt of the 

testimony in evidence, "once it was allowed to go before the ire, 

appellant did not propose an instruction to limit the jury's consideration 

of the prior attack'' so that the trial judge's failure to caution the jury 

as to the purpose for which it was admitted does not amount to plain error. 
In the brief for appellant heretofore filed, counsel have already 

adverted to the cross-examination by defense counsel of the witness) 

followed by the interrogation of the court, wherein the “chair incident" was 

referred to by the witness, This record makes it plain that defense 


counsel, in an obvious effort to demonstrate reasonably normal husband 
| 


and wife relations for a period immediately preceding the crime charged 
here, asked questions relating to arguments or the like during the prior 
week or "even a month before". This certainly did not open up any subject 


so as to allow testimony of a "chair incident" seven months before. 
ee 


The trial judge took over examination of the witness, and, in response 


to a question as to "Any other time did you ever see your father beat on 
your mother", the witness adverted to the "chair incident", which the 


witness said was "a couple of months back". 


Counsel for appellant do not question the right of a trial judge to 


| 
make proper inquiry of any witness when he deems it appropriate or 


necessary for a clear and complete presentation of the testimony of the 
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witness; but that does not mean that a trial judge may compound error 

and distort the ends of justice simply because he may unintentionally 
develop an answer that goes beyond the proper limits of the case. Rather, 
he should caution the jury to ignore the improper answer. The right of 
interrogation by the court is certainly not a license for error, certainly 
not to the penalty and prejudice of the defendant. If the trial judge here, 
upon getting what we assume to be an unexpected answer, had merely 
turned to the jury and'admonished them to ignore the answer as being 

too remote in point of time to have any bearing on the issues of this case, 
this point would never have arisen. 

In the first place, the evidence of the alleged assault upon decedent 
by defendant some seven months prior to the crime charged here, was 
irrelevant and immaterial, because: 

(1) The incident was too remote in point of time to 
show any state of mind of defendant at the time the 
acts of defendant constituting the crime charged here 


were committed. 


The nature of the evidence concerning the "chair 


incident" are not such as to imply, much less 
establish, any malicious state of mind on the part 
of the defendant toward his wife at a time seven 
months later; rather, if true, the facts indicate 
anger at the moment, not malice. 

The facts involved in the "chair incident" were 
not in any sense shown to be remotely similar to 
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the circumstances involved in the crime auese 

here, and thus cannot be used as evidence from which 

an inference of a similar attitude or state of mind on 

the occasion in question can be drawn. | 

Whatever may be said of evidence that defendant 

struck his wife with a chair, the hospital recena of 

the nature and extent of treatment given the wife was 

not under any rational hypothesis evidence of "malice" 

on the part of defendant. | 

On the question of remoteness in point of time, counsel have found a 

decision of the Supreme Court of the United States in Bird v. United States, 
180 U.S. 356, 45 L.Ed. 570, 21 S.Ct. 403 (1901) holding that evidence of 
conduct of the accused only one month before the homicide was wrongfully 
admitted as being too remote. In that case, Bird was tried and convicted 
on a charge of murdering one Hurlin, the two of whom, along with three others, 


constituted a party that had sailed up the Yukon River in search of gold. They 


began the construction of a cabin as winter quarters, and quanreled about a 


partitition of the supplies, whereupon Hurlin was shot and killed by Bird. 
There was no question that Bird shot and killed Hurlin, and the trial turned on 
the question of whether the killing was malicious and willful or in self- 
defense. One of the witnesses testified to Bird's conduct guring the 

prior month when they were going up the river, and detailed instances when 
Bird was disagreeable to all of them, cursing, threatening to hit one of 

them, calling them names, etc. The evidence was offered to show a state 


of enmity toward Hurlin so as to warrant the jury in finding that the shooting 
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was the result of preexisting unfriendly feelings and thus actuated by 
malice. In reversing the conviction and remanding the case for a new 
trial, the Supreme Court held, as indicated, that the evidence was too 
remote and "did not tend to prove any feeling of enmity on the part of 
Bird to the deceased, such as to warrant the jury in inferring that the 


subsequent homicide was malicious and premeditated. Ms 


In Shepard v. United States, 290 U.S. 96, 78 L.Ed. 196, 54 S. Ct. 


22 (1933) defendant was convicted of murdering his wife, allegedly by 
poisoning her. Evidence was admitted, ostensibly as a dying declaration, 
by the wife before her death that her husband had poisoned her. On appeal, 
it was argued that the evidence was admissible to refute a contention 
that the wife was bent on suicide, which had been suggested by certain 
defense witnesses, and it was claimed that this testimony "opened up" 
the subject for such declarations in rebuttal. The Supreme Court, in an 
opinion by Justice Cardozo, reversed the conviction on the ground that this 
evidence was improperly received. The court noted that "There are times 
when a state of mind, if relevant, may be proved by contemporaneous 
declarations of feeling or intent", but also noted that jurors are of ordinary 
minds and that subtle discriminations in purposes for which evidence might 
be offered were not permissible, and that when the risk of confusion is so 
great as to upset the balance of convenience the evidence goes out. 

In this case, defendant and decedent were husband and wife, living 
together with their children, with daily contacts. Regardless of 
circumstanes, it was prejudicial error to allow the jury to hear evidence 


of an altercation some seven months before, whatever the merits may have 
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been, without any evidence of any continuing animosity or ill- feeling or 
"malice", if you please, during the many, many intervening days. 

The evidence was plainly offered for a limited purpose, that is, 
to show malice. Assuming, arguendo, that the evidence was Sorcieaimie 
for such purpose, we then come to the point that the court eave no 
instruction to the jury limiting its use of the evidence for that purpose, 
but erroneously allowed the evidence to go before the jury and be avail- 
able for consideration by them on the issue of guilt or innocende of the 
crime charged. 


It is the contention of counsel for appellant that the trial judge was 


under a duty to admonish, caution or instruct the jury as to the limited 


purpose for which the evidence might be used and considered by the jury, 
when the evidence was received. This point is made in the brief for 
appellant heretofore filed. However, at that time counsel for appellant 
had not found a District of Columbia case in point, and so stated. 

| 


Subsequent research has disclosed cases which we believe are authority 


in the District of Columbia on the point. 


in Weaver 'v. United States, __U-S. App. D.C. __, 408/F.2d 


1269 (1969), this court was concerned with impeachment of the 
credibility of witnesses in judicial proceedings by means of evidence of 
prior criminal convictions. In topic III of this Honorable Court's decision, 
there is discussion of the limitations upon the effectiveness of limiting 
instructions to the jury, and in that context the court said: : 

“xxx That law (14 D.C. Code Section 305 (1967)) 

jn terms limits the purpose of admitting prior | 


convictions to effect upon credibility, and it is as 
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a necessary consequence of that statutory 
limitation that there has been rigid judicial 
definition and enforcement of a duty upon the 
trial judge to give careful and complete 
instruction to the jurors that they must not 
consider the evidence as bearing upon guilt. ***"" 


In Lutwak v. United States, 344 U.S. 604, 97 L.Ed. 593, 73 S.Ct. 


481 (1953), the Court considered legal issues arising upon receipt of evidence 


admissible only as to the declarant, who was one of several defendants in a 


criminal conspiracy case, and stated (pp. 618-19) that such declarations 
must be carefully and clearly limited by the court at the time of their 
admission, and the jury instructed as to the limitations placed upon them. 
Apparently appellee contends that the duty to instruct the jury on 
limited use of evidence is dependant upon the defendant requesting such an 
instruction, presumably to be included in the court's general instructions 
to the jury at the conclusion of all evidence. Such contention would appear 
to be contrary to the rules laid down by this court in Weaver and by the 
Supreme Court in Lutwak, supra. Moreover, it is notable that in Cobb v. 
United States, App. D.C., 246A 2d. 777 (1968), this court allowed an 
appeal and then remanded the case to the D.C. Court of Appeals with 
instructions to review their decision in the light of Weaver, supra. Ina 
memorandum opinion, decided April 25, 1969, the D.C, Court of Appeals 
noted that the trial court did not instruct the jury with respect to the limited 
purpose for which the prior conviction had been admitted in evidence, 
nor did appellant's counsel call this omission to the court's attention or 
at any time request an instruction on the subject. On remand, the court 
considered that this Court had determined that the failure to give a 


limiting instruction was error, and that its function thereafter was to 


-13- 


determine whether the error was harmless, which they did in that case. 
It also may be noted that the general statement in 29 Am Jur 24 - Evidence, 
Section 263 is that evidence incompetent on one issue or as to one party but 
admissible as to another cannot be considered on the former issue or party, 
and that such evidence should be offered only for the purpose for which it is 
competent, and further that the court should limit its application by proper 
instructions, at least when requested to do so or when objection is made to 
the introduction of the evidence. | 

Defense counsel should certainly be excused in this case from requesting 


a limiting instruction, if indeed it was his duty to do so. Time and again he 


voiced objection to the introduction of evidence bearing upon the "chair 


incident", and was overruled by the trial judge, until finally the trial judge 
indicated that the objection had been noted "in connection with all of this 
testimony about this matter", and that it was not necessary to renew it 
(Tr. 147). The transcript carries an implication that the trial judge was 
admonishing counsel not to be repeating the objections. Certainly defense 
counsel had every right to believe that he had adequately Severed objections 
to the entire subject when admonished by the trial judge that it was not 
necessary to renew the objections. | 

Appellee contends that failure of the trial judge to pec: the jury 
as to the limited use which should properly be made of the evidence of the 
“chair incident" is not "plain error’. It is notable that appellee does not 
contend that the evidence was not prejudicial. Ina case of ea doubtful 
nature, with the conflicting testimony presented, it can hardly be argued 
with any persuasive effect that the freedom of the jury to consider the 
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evidence of the alleged assault some seven months before was highly 
prejudicial to appellant in the jury's verdict finding him guilty of man- 
slaughter. The evidence was not properly before the jury on the issue 
of innocence or guilt, since, admittedly, if admissible at all, it was 
admissible only to determine whether there was malice. Accordingly, 
counsel respectfully submit to the court that the error being highly 
prejudicial, and probably depriving appellant of a fair trial on the issue 


of his guilt or innocence, certainly qualifies as "plain error" which this 


Honorable Court should notice and consider, particulayly when the entire 


| 
admission of the evidence was vigorously objected to and opposed by 


defendant's attorney during the trial. 


Respectfully submitted, 


| 
————— 
ALBERT F, BEASLEY 


Investment Building | 
Washington, D.C, 20005 


| 
ALEXANDER W, SIERCK 
1225 19th Street, Northwest 
Washington, D.C. 20036 
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